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CONTEXT

1. In law, context is everything. Given the radical shift in the way support services are now funded and commissioned, this has never been more pertinent. 

2. The Supporting People programme was launched on 1 April 2003 with a plethora of Governmental guidance. Unfortunately, there has been little fanfare amongst the legal community and much less by way of guidance on legal issues, which are not without their complications. To manage an effective and compliant scheme while working with partners with different perspectives and priorities the manager is expected to be conversant in housing, finance, social services and law. In this paper, I have concentrated on the legal issues relevant to joint management agreements between Registered Housing Associations (RHAs) and Management Agents (MAs).
3. In summary, the financial implications of the new scheme are as follows:

(a) Housing Benefit now pays only for basic housing management, property related expenditure and housing services. Previously, housing benefit also paid for support services if support was a condition of the occupancy agreement. 

(b) Support services are now funded by supporting people grant paid by the Northern Ireland Housing Executive (NIHE) to the body with which it contracts directly. 

(c) Accordingly, if the MA contracts directly with NIHE for support services the monies will be provided by the NIHE to the MA. It will not be administered via the RHA.

4. The quality and monitoring implications are as follows:

(a) RHAs are accountable to the Department for Social Development (DSD) for the delivery of accommodation and housing services and will therefore be required to monitor the MA’s housing management performance where the MA provides such. The RHA must adhere to the Housing Association Guidance.
(b) The provision of support services is monitored by the RHA (who is then accountable to the DSD) if a MA agent has contracted with the RHA for the provision of support services.

(c) The provision of support services is monitored by the NIHE if the MA has contracted directly with the NIHE. Note however, below, the RHA remains the landlord of the premises and is therefore accountable at law to the occupier and potentially liable for some of the acts and omissions of the MA)
5. This requires the RHA and MA to consider seriously the arrangements between them. In the context of this paper, that means regularly reviewing their contractual and legal obligations.
6. The NIHE has produced a range of model agreements which they hope will be adopted by RHAs and MAs subject only to minor modifications to suit their own particular circumstances. Below, I examine the model agreements in the context of the law which will impact upon them.

THE REGULATORY FRAMEWORK

7. As the DSD is ultimately responsible for the funding and regulation of all RHAs, the RHAs must ensure that where any services are ‘sub-contracted’ the standard of service complies with the DSD’s requirements. 

8. The supporting people programme itself is overseen by the Supporting People Commissioning Body made up of representatives of the Health and Social Services Boards, the Probation Board Northern Ireland, and the NIHE. The Commissioning Body has nominated the NIHE as the Administering Authority. It is the NIHE which receives and issues contracts for supporting people services, on behalf of the Commissioning Body. 

9. The NIHE therefore administers the grant and issues the contracts. 

THE RELATIONSHIP BEWTEEN RHAS AND MAS

10. There are a number of basic assumptions, which one must understand before proceeding to the specifics of the agreements between the managing partners.

(I) The RHA must be and remain at all times the legal landlord of the premises and the party ultimately entitled to possession of the premises. This has important implications with respect to the enforcement of certain rights and liabilities in the occupancy agreement, to which I will return later. 

(II) Monies received, which relate to occupation of the premises e.g. rent, service charges and SNMA, are monies to which the RHA is legally entitled. This is so whether or not the monies are actually collected by the MA. If the RHA contracts with a MA to provide support services, the funding is received by the RHA and is the RHA’s money out of which it will pay the MA for its services. If the MA contracts directly with the NIHE then the monies it receives for the provision of services are the MA’s. The true legal basis of the financial arrangement will have to be reflected in the agreement between RHA and MA and also in each statement of account.
(III) The relationship of Principal and Agent is familiar to most but has a specific legal meaning, which is dealt with below. It has the benefit of being a relatively flexible arrangement in that the Principal can delegate to the Agent any number of responsibilities which the Agent can discharge within its own discretion but always subject to the terms of the agency agreement. It is particularly useful where, as if often the case with support services, the agent is being used because it has skills and experience in areas in which the RHA has not. The agent can therefore decide whether and if so how to use the monies in the best interests of the service users.

(IV) Transfer of risk is a concept much used in the context of Joint Working Agreements. Essentially, it enables the RHA to transfer (or protect itself against) certain risks over which it may have little or no control. Some risks, however, cannot be transferred as the RHA is the legal owner of the premises and the landlord of the occupier (see further below). In other words, the risk of legal proceedings from occupiers or their visitors will usually remain with the RHA. When transfer of risk is discussed it is almost always in the context of business risk. The extent to which risk has been transferred will depend upon the specifics of the management agreement. The transfer of risk is dealt with fully by other speakers.  

WHAT TYPE OF ARRANGEMENT IS APPROPRIATE?

11. There are four potential arrangements to consider (I have discounted leasing as an option for reasons apparent below) to form the basis of the relationship between the RHA and the MA. Note, that a RHA may not delegate housing management functions to statutory bodies such as Trusts. The NIHE can contract directly with a Trust but it is incumbent upon the RHA and the Trust to put in place an appropriate service level agreement. 

12. Before turning to the specific arrangements, it is important to deal briefly with the legal concept of Principal and Agent. 

13. Simply put, agency is the relationship between two parties in which one consents that the other should act on his behalf so as to affect its relations with third parties. The principal is the party on whose behalf the acts are done. In certain respects therefore the acts of the agent are treated as the acts of the principal. The agent is not personally liable to third parties for acts done on behalf of the principal which means, in the present context, the principal remains liable for breach of any term of the occupation agreement. If for example, a member of staff carrying out management duties at a premises interferes with the occupier’s quiet enjoyment of the premises, it is the principal (the RHA) against whom the occupier has legal redress.
14. The agency agreement should have a clause (as the model agreement does) to provide an indemnity from the agent to the principal for any loss or damage caused by the agent in the course of acting as agent. Because of this, it is essential that the agency agreement is drafted which contemplates exactly what each [arty will do and if a wide discretion is given to the agent to act in the better performance of its duties, the limits should be set out in the agreement. 

15. The law of agency is well prescribed but is a complex area of law. If any dispute arises on the construction of the agency agreement or on the acts of the agent or principal and whether one binds the other, it is suggested that legal advice is taken.   
THE SCHEMES

Agency managed Schemes 
16. The legal basis of an agency managed scheme is that of Principal and Agent. In such a scheme the MA will provide both housing management and support. The agent will have a management agreement with the RHA but the support contract is directly with the NIHE. As previously stated the RHA remains accountable for the housing activities, both to the occupier and to the DSD. The MA will be accountable to the NIHE (which commissioned the MA) for its provision of support services. The NIHE is therefore responsible for monitoring and regulating the MA in the provision of the support services. Following that through, the MA is the sub-contractor of housing management services but the main contractor for support services. 
17. There will be two contracts required. Firstly, there will be a management agreement between the RHA and the MA service provider MA setting out the basis upon which the MA is acting as agent for the RHA in its housing management functions. Secondly, the MA will have a contract with the NIHE for the provision of the support service. In addition to the legal contracts, a Joint Working Protocol should be drawn up with all three parties, which reflects the common understanding. Care should be taken in negotiating the contracts to ensure that neither contract conflicts with the other and the Protocol is extremely useful in that regard. It can also record the intention of the parties and their understanding of the way in which the arrangement will work in practice. The protocol can be used if there is a dispute about the interpretation of a clause in the contract.
18. Of course, a very important person in the whole legal relationship is the occupier and service user, for whose benefit the contracts and protocol have been drafted. The occupier/service user will have a legal contract with the RHA which sets out their respective legal rights and responsibilities. It must always be remembered that residential housing provided by RHAs is constrained by statute. All tenancies will be secure tenancies unless legally exempted from that regime. A licence can be used in certain circumstances but only if it is genuinely necessary for the better management of the scheme and would not otherwise be construed as a tenancy. This is an area in which the interests of the RHA and MA may conflict. A MA may wish the occupiers to be licensees as that will give them greater power to regulate the occupiers’ behaviour (e.g. in a rehabilitation hostel) while the RHA taking account of Guidance must give the greatest security possible to each occupier. This cannot be dealt with in the confines of this paper but managers should have regard to the Housing Association Guidance and the relevant Housing (NI) Orders. A particularly useful source on this is “Rights and Responsibilities: Guidelines on the use of Leases and Licences in Special Needs Accommodation” the Council for the Homeless (NI). 
19. There should also be a support agreement between the MA and the service user so that the user understands exactly what he or she may expect and what his or her redress may be. 
20. By the very nature of the services provided the user may be a person with learning difficulties for example so every effort should be made to explain the nature of the agreements. The drafting of the occupation agreement may be a matter of housing management while the explanation and support with understanding the agreement may be a support service. Ideally, the two go together.  

21. The service user will have potential legal redress against either the RHA in respect of housing management or the MA in respect of support services. The two often, in a practical setting, will overlap and it is essential that as clear a plan can be reduced to writing which refers to the respective functions. This will also assist when it comes to apportioning of funds and spending. 
22. An obvious example of overlap in the application of funding will relate to rent or service charge. The pursuit of rent arrears is clearly a housing management function yet often the rent is in arrears due to an occupier’s difficultly understanding forms. The provision of support in filling out forms is a support service while sending a letter requesting that an occupier fill in forms is a management function. While it is a matter of judgment in each individual case it is helpful to anticipate, as best you can, how this will divide up.
Fully sub-contracted Schemes  
23. The legal basis of this scheme is also that of Principal and Agent but in a fully sub-contracted scheme the MA will provide both the housing and support services. The RHA must remain as landlord and will be subject to the DSD's regulatory control but may sub-contract the housing management services to the MA. The RHA will also have been commissioned by the NIHE to provide the support services but will then sub-contract those support services to the MA. The RHA remains accountable for both housing and support services and must monitor the MA in the provision of those services. The NIHE will monitor the RHA on the provision of the support services. The MA is accountable to the RHA for both housing and support services. 

24. There are two contracts required. Firstly, there will be a management agreement between the RHA and the MA setting out the terms upon which the MA acts as agent for the RHA. Secondly, there will be a support contract between the RHA and the NIHE with respect to the provision of support services. 
25. Again, the occupier/service use is a key person in the above. He or she will have a legal contract with the RHA for his or her occupation of the premises, which will either be a tenancy or licence (as to which see above). The service user should also have a support contract with the MA who provides the service. 

Separately Managed Schemes

26. The legal basis for the separately managed scheme is NOT one of Principal and Agent. In this respect, it differs markedly from the legal basis for the arrangements previously considered to be the only option. In its extremely useful publication “Rights and Responsibilities: Guidelines on the use of Leases and Licences in Special Needs Accommodation” the Council for the Homeless (NI) suggested that relationship of Principal and Agent was the only viable option. I respectfully agree with that, as things stood then. Because of the new funding and commissioning rules for Supporting People, there are new possibilities for regulating the relationship between the RHA and Service Provider, of which the separately managed scheme is one.

27. In this type of scheme the provision of housing and support services are legally separate. The RHA will provide the housing service and the MA will provide the support but the MA in the latter case will contract directly with the NIHE. There is therefore, no contractual nexus between the RHA and the Service Provider for the provision of support services. 

28. The RHA remains accountable to the DSD and as provider of the housing services directly to the occupier as per the terms of the occupation agreement. The Service Provider is accountable to the NIHE which will monitor the provision of support services. Note, however, that the RHA is the legal landlord and owner of the premises and the occupier for the purposes of the Occupiers’ Liability Act and therefore will be responsible both to the staff of the Service Provider while they are on the premises and potentially to the occupier/service user for any harm that might come to them as a result of the Service Provider’s staff being on the premises so care needs to be taken to monitor the Service Provider in the provision of support services not because they are accountable to the RHA but because they are using the RHA’s premises and interacting with the RHA’s occupiers and staff. This can best be covered in the Service Level Agreement, see below.
29. There is only one contract required; a support contract between the NIHE and the Service Provider for the support services.

30. In addition, the parties should draw up a Joint Working Protocol between the NIHE, the RHA and the MA, as above. There should also be a Service Level Agreement between the RHA and the Service Provider for support services. This relates not only to the terms upon which the premises are occupied but should also make clear the RHA’s allocation policy and deal with the exchange of information. 

31. The RHA may wish to draw up a contractual arrangement with the Service provider dealing with use of the premises, what happens in the event that damage is caused to the premises by the Service Provider etc. This is not a requirement but may be worth considering. 

32. The occupier will have a legal contract with the RHA as to the terms of his or her occupation and should have a support agreement with the support service provider.

Floating Support

33. There will be occasions when a support service provider needs to work with different landlord e.g. may provide support services in a RHA property and to a NIHE run hostel. Such an arrangement is described as Floating Support. It follows the same model as the separately managed schemes in every respect except there is one or more additional landlord. In addition to the contractual agreements required there should be a service level agreement between the various landlords or a floating support agreement.
34. Note, importantly the different rules regarding financial arrangements VAT applicable to the differently managed schemes, which will be referred to in the workshops. 

MODEL AGREEMENTS
35. The NIHE in consultation with others have provided draft model management agreements (contractual) and service level agreements (non-contractual). These are covered in detail by other speakers. I deal only with those parts of the agreements where additional legal comment/guidance may be useful.  

36. I can begin by congratulating those who drafted the agreements because as someone paid to find holes in such documents I could find little to fault. My comments below are merely for consideration.

The management agreement between RHA and MA
37. I will refer to particular paragraphs and begin by agreeing with but highlighting the importance of paragraph 4.1. It is noted here that the two parties agree that nothing in the agreement creates a partnership between them. It is essential that a legal partnership is not created as this has numerous and complex legal consequences not least of which may a liability for the other’s financial losses. It must be remembered if any other contracts are being entered into nothing in those could be construed to take effect as a partnership agreement. If the parties stick to the model agreement this will be prove to be an issue.

38. At section 5, there are terms dealing with the basis upon which the property is occupied. I add only that if permission is to be given to the MA to occupy the property as residential accommodation for staff then the RHA must ensure that the accommodation is occupied purely as a licence and that there are sufficient terms in the licence to constrain the manner of occupation. Furthermore, there may be implications for e.g. fire certificates and insurance. 

39. At section 6, paragraph 2 it is sated that the RHA will stipulate the terms of the occupancy agreement to be issued by the MA. Remember that the RHA is the landlord. Therefore, unless the premises have been leased to the MA the RHA must be the contracting party to the agreement. The agent may sign the agreement on behalf of the RHA but only as agent for the RHA. Furthermore, the accommodation must be allocated in accordance with the RHA’s allocation and selection scheme so provision must be made that the MA consults the RHA before any new occupier is let into occupation or a general agreement is reached to deal with all future possibilities. I have not dealt with leasing arrangements as they are not anticipated in NI. Likewise, at paragraph 6.7 it provides that the MA is authorised to take and conduct legal proceedings on notice being given to the RHA first. Again, the proceedings must be issued in the name of the RHA as the legal owner and landlord. If the MA acts as agent for the RHA in issuing proceedings it must be clear on the face of the court documents who the Plaintiff is and the documents should be signed by both. 

40. Careful consideration must be given to the issue of court costs. If proceedings fail, are abandoned or succeed but no order for costs is made against the occupier the RHA will primarily be liable in the court’s eyes for the costs. The parties must agree in advance what will happen in such circumstances. For that reason, many RHAs prefer to retain the conduct of the proceedings themselves but obviously in consultation with the MA. 

41. The parties may also wish to consider and provide for those situations where the RHA and MA disagree as to whether and if so which proceedings should be taken. As the party ultimately responsible and accountable to the DSD it is suggested this should remain a function of the RHA. 

42. At paragraph 9.4, property and maintenance by the MA is dealt with. Given that the RHA is liable to the occupier for any disrepair within the terms of section 11 of the Landlord and Tenant Act 1985, which must be completed within target response times or within a reasonable period whichever is sooner, it is suggested that there is included an obligation on the MA who may be at the property more frequently that all complaints or notice of disrepair is reported as soon as they come to the MA’s attention, that a written procedure for recording complaints is agreed and, that all staff, servants and agents of the MA will notify the RHA of repairs. The RHA will be deemed to have notice of disrepair if any servant or agent has received notice of it. If this not passed on promptly the RHA could face an action for damages for disrepair. Without adequate and comprehensive record keeping it may face proceedings without any answer. 
43. With respect to the MA’s obligation to keep the interior in good decorative order and maintain furniture etc. an Schedule to be attached to the agreement will prove extremely useful. That Schedule can refer exactly to the nature of the works contemplated by the MA and RHA respectively and can include a description of the standard of works required. A common problem encountered is that of dampness in properties. There has been 25 years of complicated and expensive litigation in England and Wales over the cause of and responsibility for dampness. Most of this can be discussed and agreed in advance. For example, is dampness caused by an over-running bath considered to be internal decoration and/or external repair (given that the fabric of the building may be affected)?

44.  The NIHE has also provided guidance on Joint Working Protocols, Service Level Agreements and Stakeholder agreements. These are dealt with in detail by other speakers. 
45. The only additional comment I can make is in respect of the management and control of occupiers or their visitors who cause distress to or harass other occupiers, visitors or staff. The management of occupiers can be dealt with by way of the occupation agreement but there is no contractual link to their visitors or trespassers. Presently, in Northern Ireland there is no provision for RHA to bring proceedings for anti-social behaviour orders. It may be helpful for the stakeholders to discuss how to use liaise with the Chief Constable to obtain an ASBO if necessary to protect people occupying or visiting the premises. This is governed by the Anti-Social Behaviour (NI) Order 2004. 
PROTECTION OF CHILDREN AND VULNERAVLE ADULTS

40. The Protection of Children and Vulnerable Adults (NI) Order 2003 provides a statutory basis upon which workers who are unsuitable to work with children or vulnerable adults can be referred and a mechanism for screening those who are to work with children and vulnerable adults. Many of the supported housing schemes will necessarily be affected by the legislation and managers should acquaint themselves with the provisions.    
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